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If you have interviewed applicants before 
and asked questions which you now 
realize probably ran afoul of the Equal 
Employment Opportunity Commission 
(EEOC), don’t kick yourself over the mis-
take. Just make sure not to continue the 
practice. As it turns out, asking inappro-
priate questions is a common problem. 
A survey by CareerBuilder, the giant job 
board, determined that one-fifth of hiring 
managers — who, of all people should 
know better — inadvertently asked illegal 
questions.

But avoiding questions that could open 
you up to a discrimination complaint 
doesn’t mean you have to limit yourself 
to the old standbys, such as, “What are 
your biggest strengths and weaknesses?” 
Naturally you need to go beyond a job 
application and resume to learn enough 
to make a hiring decision. After all, that’s 
what interviews are for.

Here’s a reminder of the most important 
points to avoid: The Equal Employment 
Opportunity Act and other federal laws 
and regulations under its authority 

enumerate many factors that you can’t 
legally consider when hiring. They include 
race, color, religion, gender, marital status, 
sexual orientation, pregnancy status, 
national origin, age (over 40), disability, or 
genetic information.

Indirect Questions
Don’t make the mistake of thinking you 
can wiggle around the prohibited direct 
questions to get at the information you 
seek. For example, instead of asking an 
applicant what his or her religion is, em-
ployers might ask, “Will you need time off 
for any religious holidays?” or something 
similar. That may be a legitimate question, 
but it could still be viewed as an effort to 
identify an applicant’s religious tradition, 
and you might be deemed to have dis-
criminatory intent even if you don’t.

In the same way, asking for the dates an 
applicant received educational degrees 
could be interpreted as an effort to ferret 
out his or her age.

The U.S. Government is prohibited from 
asking job applicants about their political 
affiliations. And though it’s not generally 
illegal, private employers would also be 
wise to avoid that thorny topic when in-
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terviewing applicants. Making a negative 
or supportive comment about, for exam-
ple, a controversial political figure could 
be interpreted as a question in disguise 
and open a Pandora’s box.

Even when an interview is going well 
and you’re simply trying to get to know 
the applicant a little better, don’t let your 
guard down and wander into topics that 
are taboo. Otherwise, if you ultimately 
decide not to hire that person, you could 
have opened yourself up to a discrimina-
tion charge.

Change the Subject
Suppose the applicant introduces a 
personal topic, such as politics, religion 
or age. If that happens, quickly return the 
conversation to subjects that allow you to 
assess the person’s skills, experience and 
behavior patterns pertinent to his or her 
qualifications.

The job interview process can become 
similar to a game of cat and mouse. 
Websites and books are filled with tips 
for job applicants on the best answers to 
common interview questions. A Google 
search using the phrase “answers to job 

Notice of suspect documents. This tells 
you that, based on a review of the I-9s and 
documentation submitted by the employ-
ee, ICE has determined that an employee 
is not authorized to work and advises you 
of the possible criminal and civil penalties 
for continuing to employ that individual. 
ICE will give you and the employee an 
opportunity to present additional docu-
mentation to rebut this conclusion.

More than three decades have elapsed 
since the Immigration Reform and Control 
Act (IRCA) began requiring employers to 
complete I-9 forms when hiring to verify a 
new employee’s identity and authorization 
to work in the United States. Given the re-

cent focus on illegal immigration, there’s 
a good chance that immigration enforce-
ment efforts at the employer level might 
be stepped up.
As with the IRS in the tax arena, the 
prospect of an audit by the Immigration 
and Customs Enforcement (ICE) agency 
is intended to ensure that employers toe 
the line. That’s why the financial cost of 
violating the IRCA can be severe, de-
pending on the nature of the infraction.

Notice of discrepancies. A discrepancy 
notice tells you that, based on its review 
of the I-9s and documentation submitted 
by an employee, ICE has been unable to 
determine that individual’s work eligibil-
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ity. You will need to give the employee a 
copy of the notice and explain that this is 
an opportunity to provide ICE with more 
evidence of his or her legal status.

Notice of technical or procedural fail-
ures. This notice lists technical violations 
identified during the inspection and gives 
your company 10 business days to correct 
them. After those 10 days, uncorrected 
technical and procedural failures will be-
come substantive violations.
Warning notice. This is issued when ICE 
has found substantive verification viola-
tions, but circumstances don’t warrant a 
monetary penalty and ICE is confident you 
will comply going forward.

Notice of intent to fine (NIF). This is the 
worst-case scenario. It means ICE has 
found what it considers to be “substantive, 
uncorrected technical, knowingly hire and 
continuing to employ violations.”

In the unlikely event that your company 
does receive an NIF, it’s not a done deal. 
You can either negotiate a settlement with 
ICE or, according to the agency, ask for 
a hearing before the Office of the Chief 
Administrative Hearing Officer within 30 
days.

High Stakes
What happens after you hear back from 
ICE will, of course, depend on what they 
find. As noted, you might need to ask 
some employees to account for any 
problems ICE uncovers, such as a lack 
of evidence that an employee has legal 
authority to work in the U.S. If such an em-
ployee fails to respond, you will be obliged 
to terminate that person.

Given the high stakes, if you receive a no-
tice of inspection, it’s advisable to consult 
with legal counsel having expertise in ICE 
matters.

Happy Labor Day! 

For Additional Information Contact:
Janelle Crabtree
jcrabtree@proresourceshr.com
or 218.314.1028

Laurie Perlmutter
lperlmutter@proresourceshr.com
or 218.847.2646
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Determination of Penalties
The steepest penalties — up to $16,000 
per violation — are levied against employ-
ers that knowingly hire and keep undocu-
mented workers on the payroll.

More typical are penalties of up to $1,100 
per violation for failing to satisfy the law’s 
administrative requirements. Chances are 
that if you have I-9 recordkeeping issues 
with one employee, you’ll have them with 
many, which means that the $1,100 per 
violation maximum penalty can quickly 
add up.

When deciding how big of a penalty to 
assess, ICE will take into consideration the 
following factors:

• The size of the organization,
• ICE’s assessment of its “good faith effort  
   to comply” with the law,
• The seriousness of the violation,
• Whether the violation involves 
   unauthorized workers, and
• Any history of previous violations.

Remember that IRCA requires you to keep 
I-9s on file for not only current employ-
ees, but also former employees — for at 
least three years from the date of hire, or 
one year after the employee has left you, 
whichever is longer.

Proactive Steps
If you receive a notice of inspection from 
ICE, you will have three days to produce all 
your I-9s on file (extensions are sometimes 
granted, but you shouldn’t count on it). Be 
sure to make copies of forms before you 
provide the originals to ICE. Typically ICE 
will also ask for supporting documentation, 
such as a copy of your payroll and employ-
ee roster, business permits and articles of 
incorporation.

There are steps you can take immediate-
ly after being informed that you will be 
inspected (that is, you’re presented with 
a notice of inspection) that might nip any 
issues in the bud. As soon as a notice is 
received, check your I-9 files for any po-
tential problems. You can try to fill in any 

To get started using My Deals on your mobile device, 
follow the directions below:
1. Go to one of the following on your mobile device and
 download the My Deals app.

2. If you have already registered your account online,  
 you will sign in with your email Address and 
 password that you registered with online. If you have  
 not registered your account online, you will click on  
 Setup Account and follow the steps to set up your  
 account. You may be prompted to enter your Program 
  ID which is 2111.
3. Start Saving On Your Mobile Device

Kris Bach
Green Law Firm P.C.

“Kris’ organization skills and willingness to come 
in after hours to complete projects are truly an 
asset to the team. We are glad to have her at 

Green Law Firm!”

~ Johnathan Green

(Article Continued)

Protect Your 
Company 
From 
Immigration 
Infractions

interview questions” instantly prompted more 
than seven million results.

Top-ranked pages coach job applicants on 
how to reply to the most common interview 
questions, such as “Tell me about yourself,” 
“Where do you see yourself in five years?” and 
“Why should we hire you?” So while these are 
good questions, applicants who saw them 
coming may have rehearsed the answers they 
think you’ll want to hear.

Unexpected Questions
It’s a good idea to dream up a few questions 
that applicants may not anticipate. Career-
Builder suggests several on its website. Ad-
mittedly, some of the suggestions may seem 
preposterous to you and your interviewees, 
and may lead them to believe you’re wasting 
their time. So if you do use questions such as 
the ones listed below, assure the applicant 
that there’s a purpose behind each question. 
Here are a few:

How would you wrangle a herd of cats? 
Purpose: To gain insights into the job candi-
date’s ability to organize, lead and motivate 
others.

If you didn’t have to work, what would you 
do? Purpose: To learn about the candidate’s 
values and interests outside of work, which 
can help you assess how well the candidate 

would fit into your workplace culture.

If you were trapped in a small, enclosed 
area, how would you get out? Purpose: To 
gauge the candidate’s creativity and ability 
to think on his or her feet.

Do you believe in life on other planets? 
Purpose: To get a feel for whether the 
candidate believes that anything’s possible.
Some of the standard questions that 
candidates will probably be prepared to 
field, such as “Tell me about yourself,” can 
still provide useful insights. If nothing else, 
you will learn what the applicant thinks 
you want to hear, which can help with 
your assessment. And it does suggest 
that he or she tried to prepare. Just be 
careful if the response includes the kind of 
personal facts you’re not supposed to ask 
about. And don’t end the interview before 
you’re confident you have learned enough 
to assess the candidate’s skills, knowledge, 
experience and attitude to 
make a smart hiring 
decision.

© Copyright Thomson Reuters 2017
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missing data items on those forms. It’s up to 
ICE whether to absolve you based on any 
post-notice corrections.

However, if you failed to obtain I-9s at the 
time of hiring, what you can’t do is round 
up documentation from employees and 
fill out the forms after you have received 
the notice. ICE can use forensics experts to 
determine whether you have done so, and 
such a discovery would compound your 
problems.

Possible ICE Responses
Following an audit (which could take 
months or even years), you will receive a 
response from ICE, which typically will fall 
into one of the following categories:

Notice of inspection results. Also known as 
a “compliance letter,” this is used to notify 
you that your company was found to be in 
compliance.

How EAPs Help

Employee Assistance Programs 

provide counseling for a range 

of issues including alcohol and 

substance abuse, marriage and 

family problems, financial diffi-

culties and workplace conflict. 

Businesses take part in these 

programs because they feel 

that stressful events in an 

employee’s life can adversely 

affect productivity, workplace 

morale, attendance and 

concentration.

Talk with Scott Sheryak 
PRO’s EAP Advisor
today and get back 
the quality of life you 
deserve. 218-841-6549
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Determination of Penalties
The steepest penalties — up to $16,000 
per violation — are levied against employ-
ers that knowingly hire and keep undocu-
mented workers on the payroll.

More typical are penalties of up to $1,100 
per violation for failing to satisfy the law’s 
administrative requirements. Chances are 
that if you have I-9 recordkeeping issues 
with one employee, you’ll have them with 
many, which means that the $1,100 per 
violation maximum penalty can quickly 
add up.

When deciding how big of a penalty to 
assess, ICE will take into consideration the 
following factors:

• The size of the organization,
• ICE’s assessment of its “good faith effort  
   to comply” with the law,
• The seriousness of the violation,
• Whether the violation involves 
   unauthorized workers, and
• Any history of previous violations.

Remember that IRCA requires you to keep 
I-9s on file for not only current employ-
ees, but also former employees — for at 
least three years from the date of hire, or 
one year after the employee has left you, 
whichever is longer.

Proactive Steps
If you receive a notice of inspection from 
ICE, you will have three days to produce all 
your I-9s on file (extensions are sometimes 
granted, but you shouldn’t count on it). Be 
sure to make copies of forms before you 
provide the originals to ICE. Typically ICE 
will also ask for supporting documentation, 
such as a copy of your payroll and employ-
ee roster, business permits and articles of 
incorporation.

There are steps you can take immediate-
ly after being informed that you will be 
inspected (that is, you’re presented with 
a notice of inspection) that might nip any 
issues in the bud. As soon as a notice is 
received, check your I-9 files for any po-
tential problems. You can try to fill in any 

To get started using My Deals on your mobile device, 
follow the directions below:
1. Go to one of the following on your mobile device and
 download the My Deals app.

2. If you have already registered your account online,  
 you will sign in with your email Address and 
 password that you registered with online. If you have  
 not registered your account online, you will click on  
 Setup Account and follow the steps to set up your  
 account. You may be prompted to enter your Program 
  ID which is 2111.
3. Start Saving On Your Mobile Device

Kris Bach
Green Law Firm P.C.

“Kris’s organization skills and willingness to come 
in after hours to complete projects are truly an 
asset to the team. We are glad to have her at 

Green Law Firm!”

~ Johnathan Green

(Article Continued)
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interview questions” instantly prompted more 
than seven million results.

Top-ranked pages coach job applicants on 
how to reply to the most common interview 
questions, such as “Tell me about yourself,” 
“Where do you see yourself in five years?” and 
“Why should we hire you?” So while these are 
good questions, applicants who saw them 
coming may have rehearsed the answers they 
think you’ll want to hear.

Unexpected Questions
It’s a good idea to dream up a few questions 
that applicants may not anticipate. Career-
Builder suggests several on its website. Ad-
mittedly, some of the suggestions may seem 
preposterous to you and your interviewees, 
and may lead them to believe you’re wasting 
their time. So if you do use questions such as 
the ones listed below, assure the applicant 
that there’s a purpose behind each question. 
Here are a few:

How would you wrangle a herd of cats? 
Purpose: To gain insights into the job candi-
date’s ability to organize, lead and motivate 
others.

If you didn’t have to work, what would you 
do? Purpose: To learn about the candidate’s 
values and interests outside of work, which 
can help you assess how well the candidate 

would fit into your workplace culture.

If you were trapped in a small, enclosed 
area, how would you get out? Purpose: To 
gauge the candidate’s creativity and ability 
to think on his or her feet.

Do you believe in life on other planets? 
Purpose: To get a feel for whether the 
candidate believes that anything’s possible.
Some of the standard questions that 
candidates will probably be prepared to 
field, such as “Tell me about yourself,” can 
still provide useful insights. If nothing else, 
you will learn what the applicant thinks 
you want to hear, which can help with 
your assessment. And it does suggest 
that he or she tried to prepare. Just be 
careful if the response includes the kind of 
personal facts you’re not supposed to ask 
about. And don’t end the interview before 
you’re confident you have learned enough 
to assess the candidate’s skills, knowledge, 
experience and attitude to 
make a smart hiring 
decision.

© Copyright Thomson Reuters 2017
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missing data items on those forms. It’s up to 
ICE whether to absolve you based on any 
post-notice corrections.

However, if you failed to obtain I-9s at the 
time of hiring, what you can’t do is round 
up documentation from employees and 
fill out the forms after you have received 
the notice. ICE can use forensics experts to 
determine whether you have done so, and 
such a discovery would compound your 
problems.

Possible ICE Responses
Following an audit (which could take 
months or even years), you will receive a 
response from ICE, which typically will fall 
into one of the following categories:

Notice of inspection results. Also known as 
a “compliance letter,” this is used to notify 
you that your company was found to be in 
compliance.

HEALTHY
EMPLOYEES.
HEALTHIER
BOTTOMLINE.

Wellness Program ROI
On average, a business saves 
$3.27 for every dollar on 
health care costs and $2.73 
on absence related costs 
when a wellness program 
is in place. 

(Figures based on 3 years of 
implementation.—Source:  Society 
for Human Resource Management.)

OUR MISSION: 
MAKE YOUR EMPLOYEES 
HEALTHIER & HAPPIER
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If you have interviewed applicants before 
and asked questions which you now 
realize probably ran afoul of the Equal 
Employment Opportunity Commission 
(EEOC), don’t kick yourself over the mis-
take. Just make sure not to continue the 
practice. As it turns out, asking inappro-
priate questions is a common problem. 
A survey by CareerBuilder, the giant job 
board, determined that one-fifth of hiring 
managers — who, of all people should 
know better — inadvertently asked illegal 
questions.

But avoiding questions that could open 
you up to a discrimination complaint 
doesn’t mean you have to limit yourself 
to the old standbys, such as, “What are 
your biggest strengths and weaknesses?” 
Naturally you need to go beyond a job 
application and resume to learn enough 
to make a hiring decision. After all, that’s 
what interviews are for.

Here’s a reminder of the most important 
points to avoid: The Equal Employment 
Opportunity Act and other federal laws 
and regulations under its authority 

enumerate many factors that you can’t 
legally consider when hiring. They include 
race, color, religion, gender, marital status, 
sexual orientation, pregnancy status, 
national origin, age (over 40), disability, or 
genetic information.

Indirect Questions
Don’t make the mistake of thinking you 
can wiggle around the prohibited direct 
questions to get at the information you 
seek. For example, instead of asking an 
applicant what his or her religion is, em-
ployers might ask, “Will you need time off 
for any religious holidays?” or something 
similar. That may be a legitimate question, 
but it could still be viewed as an effort to 
identify an applicant’s religious tradition, 
and you might be deemed to have dis-
criminatory intent even if you don’t.

In the same way, asking for the dates an 
applicant received educational degrees 
could be interpreted as an effort to ferret 
out his or her age.

The U.S. Government is prohibited from 
asking job applicants about their political 
affiliations. And though it’s not generally 
illegal, private employers would also be 
wise to avoid that thorny topic when in-
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terviewing applicants. Making a negative 
or supportive comment about, for exam-
ple, a controversial political figure could 
be interpreted as a question in disguise 
and open a Pandora’s box.

Even when an interview is going well 
and you’re simply trying to get to know 
the applicant a little better, don’t let your 
guard down and wander into topics that 
are taboo. Otherwise, if you ultimately 
decide not to hire that person, you could 
have opened yourself up to a discrimina-
tion charge.

Change the Subject
Suppose the applicant introduces a 
personal topic, such as politics, religion 
or age. If that happens, quickly return the 
conversation to subjects that allow you to 
assess the person’s skills, experience and 
behavior patterns pertinent to his or her 
qualifications.

The job interview process can become 
similar to a game of cat and mouse. 
Websites and books are filled with tips 
for job applicants on the best answers to 
common interview questions. A Google 
search using the phrase “answers to job 

Notice of suspect documents. This tells 
you that, based on a review of the I-9s and 
documentation submitted by the employ-
ee, ICE has determined that an employee 
is not authorized to work and advises you 
of the possible criminal and civil penalties 
for continuing to employ that individual. 
ICE will give you and the employee an 
opportunity to present additional docu-
mentation to rebut this conclusion.

More than three decades have elapsed 
since the Immigration Reform and Control 
Act (IRCA) began requiring employers to 
complete I-9 forms when hiring to verify a 
new employee’s identity and authorization 
to work in the United States. Given the re-

cent focus on illegal immigration, there’s 
a good chance that immigration enforce-
ment efforts at the employer level might 
be stepped up.
As with the IRS in the tax arena, the 
prospect of an audit by the Immigration 
and Customs Enforcement (ICE) agency 
is intended to ensure that employers toe 
the line. That’s why the financial cost of 
violating the IRCA can be severe, de-
pending on the nature of the infraction.

Notice of discrepancies. A discrepancy 
notice tells you that, based on its review 
of the I-9s and documentation submitted 
by an employee, ICE has been unable to 
determine that individual’s work eligibil-
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ity. You will need to give the employee a 
copy of the notice and explain that this is 
an opportunity to provide ICE with more 
evidence of his or her legal status.

Notice of technical or procedural fail-
ures. This notice lists technical violations 
identified during the inspection and gives 
your company 10 business days to correct 
them. After those 10 days, uncorrected 
technical and procedural failures will be-
come substantive violations.
Warning notice. This is issued when ICE 
has found substantive verification viola-
tions, but circumstances don’t warrant a 
monetary penalty and ICE is confident you 
will comply going forward.

Notice of intent to fine (NIF). This is the 
worst-case scenario. It means ICE has 
found what it considers to be “substantive, 
uncorrected technical, knowingly hire and 
continuing to employ violations.”

In the unlikely event that your company 
does receive an NIF, it’s not a done deal. 
You can either negotiate a settlement with 
ICE or, according to the agency, ask for 
a hearing before the Office of the Chief 
Administrative Hearing Officer within 30 
days.

High Stakes
What happens after you hear back from 
ICE will, of course, depend on what they 
find. As noted, you might need to ask 
some employees to account for any 
problems ICE uncovers, such as a lack 
of evidence that an employee has legal 
authority to work in the U.S. If such an em-
ployee fails to respond, you will be obliged 
to terminate that person.

Given the high stakes, if you receive a no-
tice of inspection, it’s advisable to consult 
with legal counsel having expertise in ICE 
matters.

Happy Labor Day! 

For Additional Information Contact:
Janelle Crabtree
jcrabtree@proresourceshr.com
or 218.314.1028

Laurie Perlmutter
lperlmutter@proresourceshr.com
or 218.847.2646
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