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More and more employers are using 
background checks as a regular part of 
the hiring process, and it’s easy to under-
stand why. When it comes to the need 
to protect your business, your workforce 
and your customers, the stakes are high. 
The Society for Human Resource Man-
agement (SHRM) spells out a few good 
reasons why employers are turning to 
background checks to help with hiring 
decisions. They include: 

• Heightened need for safeguards against   
   hackers and terrorism

• Growth in job applicant misrepresenta- 
   tion of their credentials

• Reduced costs of background checks 
   because of technological improve-
   ments, and

• Increased awareness of the various 
   risks of failure to conduct adequate 
   background checks.

“Negligent Hiring”
Among the various risks that employ-
ers face is being accused of “negligent 
hiring.” This is a legal concept used in 

lawsuits against employers that alleges an 
employee’s harmful actions (such as as-
sault of a coworker) could’ve been avoid-
ed had the employer more thoroughly 
vetted the employee before hiring.

SHRM research indicates that 69% of 
employers conduct background checks 
(typically by hiring agencies to perform 
the task), while 18% do so on a selective 
basis. However, the prevalence of the 
practice varies considerably by company 
size. For example, among companies with 
fewer than 100 employees, less than half 
conduct criminal background checks on 
job candidates versus 83% for employers 
with at least 2,500 employees.

For employers that do background 
checks, nearly two-thirds do so after they 
have made a contingent job offer, and 
about one-third do so before making a 
job offer.

Scope of Investigation
If you’re thinking about jumping on 
the background check bandwagon, it’s 
critical to understand your legal obliga-
tions to job applicants before doing so. 
The Fair Credit Reporting Act (FCRA) 
— which is far broader in scope than its 
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name implies — sets out federal require-
ments for background checks.

Under the FCRA, in addition to research-
ing an individual’s creditworthiness, back-
ground checks can seek out information 
regarding the applicant’s “character, 
general reputation, personal characteris-
tics, or mode of living.”

The FCRA’s most fundamental require-
ment is that you inform job applicants, or 
those to whom you have made contin-
gent job offers (the contingency being 
the results of the background check), of 
your intention to conduct a background 
check. Doing so should include describ-
ing the background check, and getting 
the individual’s consent for the investiga-
tion.

The law and regulations are very particu-
lar when it comes to inform and consent 
procedures. Specifically, the document 
you use has to be separate from any 
other materials you give to the person, so 
that it won’t be overlooked. (The consent 
provision can, however, be included on 
the form.)

Job applicants generally understand that 
failure to consent to the background 
check means they won’t get the job, so 
few will refuse to sign the consent form.

Consent Form Taboos
The Federal Trade Commission (FTC), the 
main federal agency that oversees the 
FCRA, put out some informal guidance 
earlier this year on requirements for the 
consent form. The FTC was worried that 
companies were including “complicated 

it had issued last November, blocking 
implementation of new DOL overtime 
pay regulations that would dramatically 
affect many employers and employees. 
Those regulations were originally unveiled 
in May 2016 and were set to take effect on 
December 1, 2016.

For now at least, the opinion issued by 
the court means that the threshold below 
which all employees would be eligible for 
overtime pay, regardless of the nature of 
their jobs, remains unchanged, at $455 
per week ($23,660 annualized). Under 
the regulations blocked by the court, that 
weekly wage threshold would have slight-
ly more than doubled, to $913 ($47,576 
annualized).

The regulations also called for an automat-
ic inflation-based readjustment of the pay 
threshold at regular intervals. The Texas 

court rejected that part of the regula-
tions, too, on the same basis as it reject-
ed the main part of the regulation — that 
the DOL had exceeded the authority it 
had been granted under the Fair Labor 
Standards Act.

Action Already Taken
In the months before the new regula-
tions were officially rejected by the Texas 
court, many employers had already 
prepared to incorporate the changes. 
Some took steps to ensure that employ-
ees whose earnings were between the 
old, lower threshold and the new, higher 
one didn’t put in overtime hours. Many 
also raised the salaries of workers with 
earnings that were already just below 
the $47,576 threshold, to meet or slightly 
exceed that amount. By so doing, they 
hoped they would still come out ahead 
by not having to worry about paying 
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time-and-a-half to those employees who 
satisfied the exempt status duties test.

After the Texas court imposed the prelim-
inary injunction blocking the new regula-
tion last November, few employers that 
had already taken those steps reversed 
themselves, particularly pay raises, on 
the basis of the court’s action. The feeling 
was that taking back pay raises ultimately 
would have proven more costly to the 
employer than leaving them in place, given 
the damage it would do to the morale of 
affected workers.

What Can Employers Expect Now?
While the plans for change have been 
sidelined for now, it doesn’t mean that 
employers will never face the same issues. 
First, even before the Texas court had 
issued its final ruling, under the Trump 
Administration, the DOL had announced it 
was planning to reconsider the regulations 
that had been suspended by the Texas 
court. Specifically, the DOL asked for input 
on what an appropriate threshold might 
be. This seems to indicate that while the 
DOL believed the threshold should be 
raised, the original plan might have raised 
it too high.

Also, the U.S. Court of Appeals for the 5th 
Circuit is reviewing the case, and could, in 
theory, overturn the lower court’s decision. 
Chances are, employee advocacy groups 
are currently urging the court to do so.

Bottom line: There’s little reason for 
employers to change whatever course 
of action they chose just before the DOL 
regulations were supposed to go into 
effect. An employment law attorney or 
HR advisor can help you take a closer look 
at the issue as it applies to your specific 
situation.

Happy Halloween
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On The Job Injury Reporting Process
The best line of defense is to follow safety procedures 
carefully – But accidents do happen. If you are injured 
at work there are two steps you need to take. First, you 
need to tell your supervisor immediately. Do not wait! 
No matter how minor the injury may seem, reporting is 
essential as you may experience symptoms later. After 
talking to your supervisor regarding your injury, the 
second step is to call PRO at 800-776-4671 ext.583 
and talk to Carol Petersen, Loss Control Specialist. 
Upon hearing about the injury, PRO will fill out a “First 
Report of Injury Form”, documenting your information 
for the claims process. These steps are essential as 
your health and safety are a top priority. If you have 
any questions about this process, please 
feel free to call Carol Petersen.
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NOMINEES FOR THE FEATURED

Nominate one of your 
outstanding employees.
Simply complete the 
form below and return 
it to PRO no later than 
the 20th of each month.

Mail, Email 
or Fax To:

PRO
ATTN:  Mallory Jensen
1271 HWY 10 WEST
DETROIT LAKES, MN 56501
FAX 218-847-2173
mjensen@ProResourcesHR.com

THE WINNER WILL 
RECEIVE A $75.00 
VISA GIFT CARD 
FROM PRO

Client Company:___________________________________________________

Supervisor or Manager Submitting Form: ______________________________

Name of Employee:_________________________________________________

Brief Description Why You Are Nominating Your Employee For 
“Employee Of The Month”: __________________________________________________
_________________________________________________________________________
_________________________________________________________________________
_____________________________________________

SUPERVISOR OR MANAGER’S SIGNATURE:

__________________________________________________________________

WANTED~ ~
EMPLOYEE OF THE MONTH
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Under Equal Employment Opportunity 
Commission (EEOC) regulations pro-
mulgated in September 2016, certain 
employers were required to add com-
pensation data to their annual employee 
census reports. The affected employers 
were those having 100 or more employ-
ees (50 or more for federal contractors). 
This additional information would have to 
be included in 2017 reports submitted by 
March 31, 2018.

For now, the requirement to report com-
pensation data has been put on hold by 
the Office of Management and Budget 
(OMB), a federal agency that assesses the 
compliance of other agencies with the 
Paperwork Reduction Act. “Among other 
things, the OMB is concerned that some 
aspects of the revised collection of infor-
mation lack practical utility, are unneces-
sarily burdensome, and do not adequately 
address privacy and confidentially issues,” 
the OMB stated.

This delay may not permanently invalidate 

the principle behind the expanded report-
ing rule. However, it does mean that the 
EEOC must go back to the drawing board 
and submit a new, less burdensome “infor-
mation collection package” for review. The 
OMB also directed the EEOC to remind 
employers that they still need to submit 
EEO-1 forms for 2017 by the March 31, 2018 
deadline, using the original data elements 
(on race, ethnicity and gender) but not 
salary information.

Cost of Compliance
The U.S. Chamber of Commerce had urged 
the OMB to put the brakes on the expand-
ed EEO-1 form. When it originally proposed 
its broader scope reporting requirement, 
the EEOC estimated the added effort in-
volved would cost all impacted employers 
overall, around $54 million. The Chamber 
estimated the cost would be closer to 
$400 million.

The original aim of the EEOC’s expanded 
reporting format was to “improve inves-
tigations of possible pay discrimination 

To get started using My Deals on your mobile device, 
follow the directions below:
1. Go to one of the following on your mobile device and
 download the My Deals app.

2. If you have already registered your account online,  
 you will sign in with your email Address and 
 password that you registered with online. If you have  
 not registered your account online, you will click on  
 Setup Account and follow the steps to set up your  
 account. You may be prompted to enter your Program 
  ID which is 2111.
3. Start Saving On Your Mobile Device

Kara Hilliard
La Barista

“Kara has been employed with us for 5 years.
She is simply the best!”

~ Brooke Wenzel

(Article Continued)
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legal jargon” that could confuse or mislead 
applicants. It listed four things that employers 
shouldn’t do with respect to these forms:

1. Don’t include language that claims to re-
lease you from liability for conducting, obtain-
ing or using the background screening report.

2. Don’t require a certification from the pro-
spective employee that all information in his or 
her job application is accurate.

3. Delete any wording that purports to require 
the prospective employee to acknowledge 
that your hiring decisions are based on legiti-
mate nondiscriminatory reasons.

4. Get rid of overly broad authorizations that 
permit the release of information that the 
FCRA excludes from background screening 
reports — for example, bankruptcies that are 
more than 10 years old.

If a background check reveals some blemish-
es (or worse) in the prospective employee’s 
record, you still don’t have carte blanche to 
deny him or her the job. For example, the 
Equal Employment Opportunity Commission 
(EEOC) could accuse you of discriminating 
against a demographic group of employees — 
even if there’s no intent to discriminate.

The EEOC looks at whether your hiring prac-
tices have an adverse effect (often referred 

to as a “disparate impact”) on one demo-
graphic group when those practices can’t be 
shown to be strictly relevant to the qualifica-
tions for the job in question.

Procedural Requirements
After receiving a background check report, 
the FCRA requires that you take several 
steps before making your final hiring deci-
sion. Among other things, you need to:

Inform job applicants of your intended 
action and give them each a copy of the 
background report,

Supply applicants with the name and con-
tact information of the background check 
reporting agency,

Tell them they can request that the agency 
supply the information used to write its 
report, and

Notify applicants of their right to dispute 
any of the report’s findings.

Bottom line: Obtaining a background check 
on a prospective new hire can be a useful 
tool in assessing a candidate’s suitability 
for the position you’re trying to fill. 
But you need to jump through 
some legal hoops 
to use it properly.

© Copyright Thomson Reuters 2017
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which remains a contributing factor to 
persistent pay gaps.” It also suggested 
that data, presented in that format, could 
be useful to employers themselves to help 
them identify possible patterns of inadver-
tent race or gender-based pay discrimina-
tion.

With these goals in mind, nothing prevents 
employers today from conducting their 
own internal analyses to look for any dis-
criminatory pay patterns, and take correc-
tive actions. “The EEOC remains committed 
to strong enforcement of our federal equal 
pay laws,” the agency’s temporary lead-
er, Victoria Lipnic, said in response to the 
OMB’s decision.

Exempt Employee Threshold
Right on the heels of the OMB action came 
an important ruling by the U.S. District 
Court for the Eastern District of Texas. That 
court finalized the preliminary injunction 

EEO-1 form
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Under Equal Employment Opportunity 
Commission (EEOC) regulations pro-
mulgated in September 2016, certain 
employers were required to add com-
pensation data to their annual employee 
census reports. The affected employers 
were those having 100 or more employ-
ees (50 or more for federal contractors). 
This additional information would have to 
be included in 2017 reports submitted by 
March 31, 2018.

For now, the requirement to report com-
pensation data has been put on hold by 
the Office of Management and Budget 
(OMB), a federal agency that assesses the 
compliance of other agencies with the 
Paperwork Reduction Act. “Among other 
things, the OMB is concerned that some 
aspects of the revised collection of infor-
mation lack practical utility, are unneces-
sarily burdensome, and do not adequately 
address privacy and confidentially issues,” 
the OMB stated.

This delay may not permanently invalidate 

the principle behind the expanded report-
ing rule. However, it does mean that the 
EEOC must go back to the drawing board 
and submit a new, less burdensome “infor-
mation collection package” for review. The 
OMB also directed the EEOC to remind 
employers that they still need to submit 
EEO-1 forms for 2017 by the March 31, 2018 
deadline, using the original data elements 
(on race, ethnicity and gender) but not 
salary information.

Cost of Compliance
The U.S. Chamber of Commerce had urged 
the OMB to put the brakes on the expand-
ed EEO-1 form. When it originally proposed 
its broader scope reporting requirement, 
the EEOC estimated the added effort in-
volved would cost all impacted employers 
overall, around $54 million. The Chamber 
estimated the cost would be closer to 
$400 million.

The original aim of the EEOC’s expanded 
reporting format was to “improve inves-
tigations of possible pay discrimination 

To get started using My Deals on your mobile device, 
follow the directions below:
1. Go to one of the following on your mobile device and
 download the My Deals app.

2. If you have already registered your account online,  
 you will sign in with your email Address and 
 password that you registered with online. If you have  
 not registered your account online, you will click on  
 Setup Account and follow the steps to set up your  
 account. You may be prompted to enter your Program 
  ID which is 2111.
3. Start Saving On Your Mobile Device

Kara Hilliard
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~ Brooke Wenzel
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legal jargon” that could confuse or mislead 
applicants. It listed four things that employers 
shouldn’t do with respect to these forms:

1. Don’t include language that claims to re-
lease you from liability for conducting, obtain-
ing or using the background screening report.

2. Don’t require a certification from the pro-
spective employee that all information in his or 
her job application is accurate.

3. Delete any wording that purports to require 
the prospective employee to acknowledge 
that your hiring decisions are based on legiti-
mate nondiscriminatory reasons.

4. Get rid of overly broad authorizations that 
permit the release of information that the 
FCRA excludes from background screening 
reports — for example, bankruptcies that are 
more than 10 years old.

If a background check reveals some blemish-
es (or worse) in the prospective employee’s 
record, you still don’t have carte blanche to 
deny him or her the job. For example, the 
Equal Employment Opportunity Commission 
(EEOC) could accuse you of discriminating 
against a demographic group of employees — 
even if there’s no intent to discriminate.

The EEOC looks at whether your hiring prac-
tices have an adverse effect (often referred 

to as a “disparate impact”) on one demo-
graphic group when those practices can’t be 
shown to be strictly relevant to the qualifica-
tions for the job in question.

Procedural Requirements
After receiving a background check report, 
the FCRA requires that you take several 
steps before making your final hiring deci-
sion. Among other things, you need to:

Inform job applicants of your intended 
action and give them each a copy of the 
background report,

Supply applicants with the name and con-
tact information of the background check 
reporting agency,

Tell them they can request that the agency 
supply the information used to write its 
report, and

Notify applicants of their right to dispute 
any of the report’s findings.

Bottom line: Obtaining a background check 
on a prospective new hire can be a useful 
tool in assessing a candidate’s suitability 
for the position you’re trying to fill. 
But you need to jump through 
some legal hoops 
to use it properly.
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which remains a contributing factor to 
persistent pay gaps.” It also suggested 
that data, presented in that format, could 
be useful to employers themselves to help 
them identify possible patterns of inadver-
tent race or gender-based pay discrimina-
tion.

With these goals in mind, nothing prevents 
employers today from conducting their 
own internal analyses to look for any dis-
criminatory pay patterns, and take correc-
tive actions. “The EEOC remains committed 
to strong enforcement of our federal equal 
pay laws,” the agency’s temporary lead-
er, Victoria Lipnic, said in response to the 
OMB’s decision.

Exempt Employee Threshold
Right on the heels of the OMB action came 
an important ruling by the U.S. District 
Court for the Eastern District of Texas. That 
court finalized the preliminary injunction 
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More and more employers are using 
background checks as a regular part of 
the hiring process, and it’s easy to under-
stand why. When it comes to the need 
to protect your business, your workforce 
and your customers, the stakes are high. 
The Society for Human Resource Man-
agement (SHRM) spells out a few good 
reasons why employers are turning to 
background checks to help with hiring 
decisions. They include: 

• Heightened need for safeguards against   
   hackers and terrorism,

• Growth in job applicant misrepresenta- 
   tion of their credentials,

• Reduced costs of background checks 
   because of technological improve-
   ments, and

• Increased awareness of the various 
   risks of failure to conduct adequate 
   background checks.

“Negligent Hiring”
Among the various risks that employ-
ers face is being accused of “negligent 
hiring.” This is a legal concept used in 

lawsuits against employers that alleges an 
employee’s harmful actions (such as as-
sault of a coworker) could’ve been avoid-
ed had the employer more thoroughly 
vetted the employee before hiring.

SHRM research indicates that 69% of 
employers conduct background checks 
(typically by hiring agencies to perform 
the task), while 18% do so on a selective 
basis. However, the prevalence of the 
practice varies considerably by company 
size. For example, among companies with 
fewer than 100 employees, less than half 
conduct criminal background checks on 
job candidates versus 83% for employers 
with at least 2,500 employees.

For employers that do background 
checks, nearly two-thirds do so after they 
have made a contingent job offer, and 
about one-third do so before making a 
job offer.

Scope of Investigation
If you’re thinking about jumping on 
the background check bandwagon, it’s 
critical to understand your legal obliga-
tions to job applicants before doing so. 
The Fair Credit Reporting Act (FCRA) 
— which is far broader in scope than its 
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name implies — sets out federal require-
ments for background checks.

Under the FCRA, in addition to research-
ing an individual’s creditworthiness, back-
ground checks can seek out information 
regarding the applicant’s “character, 
general reputation, personal characteris-
tics, or mode of living.”

The FCRA’s most fundamental require-
ment is that you inform job applicants, or 
those to whom you have made contin-
gent job offers (the contingency being 
the results of the background check), of 
your intention to conduct a background 
check. Doing so should include describ-
ing the background check, and getting 
the individual’s consent for the investiga-
tion.

The law and regulations are very particu-
lar when it comes to inform and consent 
procedures. Specifically, the document 
you use has to be separate from any 
other materials you give to the person, so 
that it won’t be overlooked. (The consent 
provision can, however, be included on 
the form.)

Job applicants generally understand that 
failure to consent to the background 
check means they won’t get the job, so 
few will refuse to sign the consent form.

Consent Form Taboos
The Federal Trade Commission (FTC), the 
main federal agency that oversees the 
FCRA, put out some informal guidance 
earlier this year on requirements for the 
consent form. The FTC was worried that 
companies were including “complicated 

it had issued last November, blocking 
implementation of new DOL overtime 
pay regulations that would dramatically 
affect many employers and employees. 
Those regulations were originally unveiled 
in May 2016 and were set to take effect on 
December 1, 2016.

For now at least, the opinion issued by 
the court means that the threshold below 
which all employees would be eligible for 
overtime pay, regardless of the nature of 
their jobs, remains unchanged, at $455 
per week ($23,660 annualized). Under 
the regulations blocked by the court, that 
weekly wage threshold would have slight-
ly more than doubled, to $913 ($47,576 
annualized).

The regulations also called for an automat-
ic inflation-based readjustment of the pay 
threshold at regular intervals. The Texas 

court rejected that part of the regula-
tions, too, on the same basis as it reject-
ed the main part of the regulation — that 
the DOL had exceeded the authority it 
had been granted under the Fair Labor 
Standards Act.

Action Already Taken
In the months before the new regula-
tions were officially rejected by the Texas 
court, many employers had already 
prepared to incorporate the changes. 
Some took steps to ensure that employ-
ees whose earnings were between the 
old, lower threshold and the new, higher 
one didn’t put in overtime hours. Many 
also raised the salaries of workers with 
earnings that were already just below 
the $47,576 threshold, to meet or slightly 
exceed that amount. By so doing, they 
hoped they would still come out ahead 
by not having to worry about paying 
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time-and-a-half to those employees who 
satisfied the exempt status duties test.

After the Texas court imposed the prelim-
inary injunction blocking the new regula-
tion last November, few employers that 
had already taken those steps reversed 
themselves, particularly pay raises, on 
the basis of the court’s action. The feeling 
was that taking back pay raises ultimately 
would have proven more costly to the 
employer than leaving them in place, given 
the damage it would do to the morale of 
affected workers.

What Can Employers Expect Now?
While the plans for change have been 
sidelined for now, it doesn’t mean that 
employers will never face the same issues. 
First, even before the Texas court had 
issued its final ruling, under the Trump 
Administration, the DOL had announced it 
was planning to reconsider the regulations 
that had been suspended by the Texas 
court. Specifically, the DOL asked for input 
on what an appropriate threshold might 
be. This seems to indicate that while the 
DOL believed the threshold should be 
raised, the original plan might have raised 
it too high.

Also, the U.S. Court of Appeals for the 5th 
Circuit is reviewing the case, and could, in 
theory, overturn the lower court’s decision. 
Chances are, employee advocacy groups 
are currently urging the court to do so.

Bottom line: There’s little reason for 
employers to change whatever course 
of action they chose just before the DOL 
regulations were supposed to go into 
effect. An employment law attorney or 
HR advisor can help you take a closer look 
at the issue as it applies to your specific 
situation.

Happy Halloween

EEO-1 form

© Copyright Thomson Reuters 2017

On The Job Injury Reporting Process
The best line of defense is to follow safety procedures 
carefully – But accidents do happen. If you are injured 
at work there are two steps you need to take. First, you 
need to tell your supervisor immediately. Do not wait! 
No matter how minor the injury may seem, reporting is 
essential as you may experience symptoms later. After 
talking to your supervisor regarding your injury, the 
second step is to call PRO at 800-776-4671 ext.583 
and talk to Carol Petersen, Loss Control Specialist. 
Upon hearing about the injury, PRO will fill out a “First 
Report of Injury Form”, documenting your information 
for the claims process. These steps are essential as 
your health and safety are a top priority. If you have 
any questions about this process, please 
feel free to call Carol Petersen.
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